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内容摘要 
商业银行信用证是银行界和商业界为解决国际商业交易各方当事人的利益
冲突而创制的国际结算工具，较好地解决了买卖双方当事人的商业信誉危机问题。
作为信用证交易环节之一的议付，极大地便利了信用证受益人的融资，亦切实拓
展了银行业务。但，《跟单信用证统一惯例》并未对信用证的议付问题作以全面
和具体的规定，特别是，其对议付的界定尚不明确，理论界也未达成一致的意见。
议付定义的混乱不可避免地导致其他议付问题在实践中的误解与争议。由此，本
文从研究议付的定义出发，对相关信用证议付法律问题进行探讨。本文共由四章
内容组成。 
第一章主要陈述了现有的信用证议付的定义及其所引发的实践难题。
UCP500 中的“支付对价”和 UCP 第 2 号意见书的补充解释之“承担付款责任”
均存在概念模糊的问题，UCP600 提出的“购买”一语未在理论上阐明议付行为
的实质，容易招致误解。此外，诸多国家的司法实践及理论学者均未对议付形成
统一的认识。这导致了部分银行不能正确认定自己的议付行资格，混淆了信用证
议付和其他法律行为。同时，一些法院会对同一个议付问题做出不同的判决。 
第二章是有关议付定义新发展的内容。受益人和议付行之间存在议付合同法
律关系，议付行通过购买单据，从受益人处赚取议付手续费及货款利息并向开证
行索偿，受益人相应地从议付行处提前获得货款实现融资。可以考虑在 UCP 议
付的定义条款中，添加“议付行和受益人是议付合同关系”一句，揭示出议付行
为的实质特征，以避免仅从票据关系，单据买卖关系分析议付法律关系。 
第三章探讨了议付行的追索权问题。在议付合同的视角下，议付行的追索权
依据首先是信用证中的约定和议付合同中的约定。无约定时，议付行则可以根据
票据法或者议付合同本身主张追索权。议付行的审单过错行为只是排除了其基于
议付合同的追索权。在开证行无偿付能力或者恶意拒付时，议付行仍可依据票据
法行使追索权。在受益人签发的汇票无效的情形下，议付行则自然丧失了票据法
上的追索权。 
第四章则重点分析我国银行实务和司法实践中的议付问题。出口押汇行为的
法律性质兼具借贷和质押的特质，与信用证议付存在差别，我国部分银行以信用
证议付的名义叙做出口押汇的行为有待规范。其次，从司法实践中的典型案例来
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 看，我国法院对信用证议付纠纷的审理更加积极，但面对复杂的信用证议付实践，
当前的司法成果是远远不够的，最高法院应更充分地更深入地分析案件所涉议付
问题，引导我国银行更成熟地开展议付业务。 
 
关键词：信用证；议付；定义 
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Abstract 
Letter of Credits to Commercial Bank is an international trade settlement tool 
developed by the banking world and the business community to solve the conflicts of 
interest between the parties in international business transactions, which preferably 
solves the business credit crisis of both parties in business. Negotiation, one step in 
letter of credit transactions, greatly facilitates the financing of the beneficiary, as well 
as effectively expands the banking business. However, the “Uniform Customs and 
Practice for Documentary Credits” did not stipulate that issue in a comprehensive and 
specific manner. In particular, the definition of negotiation is not clear, and the 
theorists have not reached a consensus. Apparently, the confusion of the definition of 
negotiation inevitably leads to misunderstandings and disputes in the practice of other 
negotiation problems. Therefore, this paper starts from the study of the definition of 
negotiation to discuss the legal issues related to it. This paper consists of four 
chapters.  
The first chapter introduces the existing definition of negotiation of letter of 
credits and the practical problems caused by it. The concept of “giving of value” from 
UCP500 and the supplementary explanation of “undertaking an obligation to make 
payment” in Position Paper No.2 both failed to clarify the meaning. The term 
“purchase” proposed by UCP600 is not a theoretical explanation of the nature of the 
act of negotiation, which can easily lead to misunderstandings. In addition, the 
judicial practice and scholars of many countries have not formed a unified 
understanding of negotiation. This results in the fact that some banks cannot correctly 
identify their negotiating bank qualification, confusing the negotiation of letter of 
credits and other legal acts. At the same time, some courts may make different 
judgments on the same negotiation problem. 
The second chapter is about the new development of the definition of negotiation. 
The author thinks that there is a negotiation contract legal relationship between the 
beneficiary and the negotiating bank. The negotiating bank earns the negotiation fee 
and interest from the beneficiary by purchasing documents. The beneficiary receives 
the payment for goods in advance from the negotiating bank to achieve its financing 
needs. We can add the words, “the negotiating bank and the beneficiary are 
negotiation contract relationship”, in the definition clause of negotiation in UCP to 
reveal the substantive characteristics of negotiation, in order to get rid of analyzing 
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 negotiation legal issues only from the perspectives of sale by documents or bill 
discount. 
The third chapter discusses the right of recourse of the negotiating bank. The 
author believes that, in the perspective of the negotiation contract, the negotiating 
bank‟s right of recourse is firstly based on the agreement in the letter of credits and 
the agreement in the contract. If there is no agreement, the negotiating bank may 
claim the right of recourse in accordance with the law of bill or negotiation contract 
itself. The negotiating bank‟s behavior of fault examination of documents merely 
excludes the right of recourse on the basis of the negotiation contract. When the 
issuing bank is unable to pay or maliciously dishonor, the negotiating bank can still 
exercise the right of recourse according to the law of bill. In the case of an invalid bill 
issued by the beneficiary, the negotiating bank has naturally lost the right of recourse 
from the law of bill.  
The fourth chapter focuses on the analysis of the negotiation in China‟s banking 
practice and judicial practice. First of all, the author analyzes the legal nature of 
outward bill, namely, the financing behavior of both borrowing and pledging, and 
points out the differences with the negotiation of letter of credits, in order to help 
some commercial banks in China to standardize the confusion acts. Secondly, through 
the analysis of typical cases, the author believes that the courts of our country hold a 
more positive attitude to the negotiation disputes. However, in the face of complex 
negotiation practice, the current judicial practice is nothing like enough, and the 
Supreme Court shall analyzes the negotiation matters involved in kinds of cases more 
thoroughly to guide the Chinese banks to carry out negotiating transactions more 
maturely. 
 
Key Words: Letter of Credit; Negotiation; Definition 
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缩略语表 Abbreviations 
ICC: International Chamber of Commerce 
国际商会 
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